IN THE DISTRICT COURT CF THi FOURTH JUDICI.L DISURICT
IN AND FOR UTaH COULTY, STATL ox ULAKH

PROVO RESERVUIR COMEANY
A Corporation,

Plaintiff
) lio, 2888 Civil
vs s
: PETITION *¥OR ORDER 0 SHOW CAUSH
PROVO CITY, ET AL $
Dafendants :

T

| The Petition of Caleb Tanner respectfully shows to the Court:
1. That on or about théfgad day off§:§$3§bo#, 1903, one Jens

C. Jensen made snd entered into a certuin contract and agreement with

the Provo Reservoir Company, & corporation, a copy of which said con-

tract is attached nereto and marked "Exhibit A",

2., That subsequent to the execution of said contract marked
“Exhibitﬁ: said Jens C. Jensen did and performed any and all things re-
quired by him to be periformed thereunder, and on or swout the 29th day
{ of November, 1918, said Provo Reservoir Company made, exeouted and de-
livered to said Jens C, Jensen, & certain deed for water right, & copy

of which is attached hereto and marked "Exhibit B",
3., That on or about the 224 day ot September, 1911, said Jens i

C. Jensen made and entered into a certain contract and agreement with thé
Provo Reservoir Company, & corporation, copy of which is attached hereto
and marked "Exhibit CW,

4, That subsequent to the execution of said contract marked
WExhibit C", said Jens C, Jensen did and periormed any aad all things
required by him to be pertormed tnereunder, and on or about the 29th day

! of November, 1918, said Provo Rescrvoir Company made, executed and de-

livered to said Jens C, Jensen, & certain deed for water right, a copy

of which is attached nereto and marked "Exhibit D",

5, That on or about the 28th day of December, 1912, the Rrovo

Reservoir Company, & corporation, made, executed and delivered to said

Jens C. Jensen, certsin deed for water right, copy of which is attached

! hersto. and marked "Exhibit BY, .. _
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6. That that particular contract hereinecbove set on.

hibit A" was recorded in tne office of tne County Recor ior
Utah, in book 108, ot Mortgages, at page 306 thereof, on or ubout
= =l
B day of - 1907
7. That th particular contract hereinabove setl ocuti =g "o

hibit C" was recorded in the office of the County Recorder of U..h

ty, Utah, in book 126 rt3ages, at page 690 thereof, on or

zjf’/day of 19 AL

8. That the said Preambles and Resolutions o1

Cour-

ebout the

guld Provo Rey-

ervoir Company referred to in saild deeds tfor the year 1909, contulns ine
following provision, to-wit:

.. "Whereas, Provo Reservoir Company, & corporation, is tune owner
of certain water rights and applicationg tg’appropgiata walers for irri.
gation purposes, described in its Articles of Incorporation, and i:.enas
to secure other water rights and interests in addition thereto; wnich
appropriations, rights and interests it proposes to utilize ior the pur-
%ose o1 iurnishin a more adequate upgl¥ of water with wnich o irrigute

he lands described in the application 0 appropriate water for xrri—
g%iion~,,etc. %bove r% erred to, toggtner witn other lands tnat are cup-
ble of'irrigadtion, wi waters Irom Provo river, .mown as the 2rovo
River Sgstem; and whereas, in order to nold said water rights and appli-
cationgto appropriate waters, it is by law required that %he walters ap-
plied for and thereby covered, be utilized for the irrigation of thelands
desirib%g in %he sai§ 8 1ica£ions tnefefor; and wnereas, in some of ine
applications Tor sai aBBropr ations arge areas o and Qpon whicn 1

is intended to use said waters, are &escrlbed; and wnereas, persons und
parties, other than this corporation, own the land so described, and upon
which it is intended to use said waters, it becores necewsary, in order to
apply said water upon said lands, that this company as the owner ana
holder of said water rights, and the owners of said lands upon which it

i8 to be used, enter into aﬁreements and stipulations, specifying tne
terms and conditions upon which said land owners will purchase and util-
ize said waters;"

9, Yaid Preamble for the year 1909 tollowing ithat part thereof
hereinabove quoted, further contains the following:

"Pherefore be it Resolved, That this Company, by and torough itdg
President, is hereby authorized and empowered on behalf of and as the act
and deed of this corporation to enter into contracts in writing with such
of the owners of the lands described in said applications and tine ovners
ot such otner lands as may be irrigated tfrom said system, as will sub-
geribe for water rights under any oi the rights, or applications now
owned and held by this Company and any other rights, appropriaetions, or
interests which said Company may hereafter acquire, to waters for sald
sygstem, "

10, Said Preamble tor said year 1909 rurtner contaeins tne Tol-

lowing provision:

"In order to convey the waters from the several poinig of di-
version n:med in said applications, and from the pointis whaere tne ng,
pany has or may acquire rights, the Company shall build a substantial
canal system, consisting of reservoirs, earthen or conecrete cenals, con-
crete or other substantisl flumes, tunnels, and wood o gpgel p}go@.ni?x
the purpose of storing and conveying said wapers_to 8 rolhi.}quu?Q“hszi
the center ot Section 12, in Townsnip 6 Squtn, of Rpggg 2 %dﬁl, of Selt
Take lMeridian, to be known as the point ot General 2z . ivery.
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| "Mhe Compeny agrees, that when the contrac Tie
| of the said water rigﬁta?and the water rateg ﬁgigiaﬁaftiétuiéi?i( o
shall have been fully paid, and_the conditions by the Consumer covernl.
to be pertormed, have been complied with, it will execute to wii in iivor
of said Consumer, his heirs and assigns, a deed, couveying to hiw, or
them, the said water right, together with such pro rata interest 1% peid
system as his interest in said water rights snall represent; wnd L ora.
after, as to him, the annual rates_ for maintenance and repeir of Lho 8yo-
tem‘here;nbetore provided tor, shall cease, and ne Snall DeCOLmME 411 0wl
in fee siiple of an undivided interest in said system 10 Luo oxtont of
the ratio’. wihich the number of acres and class ol right purcrused or ac-
quired by him shall et such time or at any subsequent time bear tuv tie
entire number of acres and class supnlied with water irom sald oystem, "

"The Company reserves the control, manugeumcnt, operation rrid
regulation ot the said sXstem until January 1lst, 1920, after weoicn vime
such control, ete., shall be exercised by those intercsted in proportibﬂ
to their respective interests,." )

11. That the Wedewsb Preamble and Resolutions of suid rrovo
Reservoir Company rfor the year 1911 referred to in "Exnibit D", coutwing
a provision identical with thatv part of the Preamble ior the year 190V
hereinabove set forth in paragraph 8 hereof,

12, That the Preambles and Resolutions of said 2rovo Rescrvoir
Company for the year 1911, so referred to in said deed, copy of which is
marked "Exhibit D", contains the following further provisions:

"DPHEREFORE BE IT RESOLVED, That this Company, by aand turcugh’its
President or Vice-~President, thereunto hereby authorized, enter into con-
tracts in writing with such of the owners or the lands described in said
spplications and the owners of such other lands as may be irrigateu irom
sald system, as will subscribe for water rights under any ot the rights,
or applications now owned and held by this Company and any otner rignts,
appropriations or interests which said Company may nereatter acquire, to
waters for said system,"

"Phe Company agrees, that when the said contract price ior uny
of the said water rights and the water rates hereinbefore provided Ior,
shell have been fully peid, and the comaisriodys ny ong golo.lsl, covenunl-
ed to be performed, have been complied with, it will execute to and in
favor of said Consumer, his heirs and assigns, a deed, conveying to niu,
or them, such pro rata interest in said system as his (or their] interest
in sald water rights shall represent; and he (or they) shall become own-
or (or owners) in fee siumple of an undivided interest in said systeu to
the extent of the ratio which the number of acres and class oi right pur-
chased or scquired by him (or them) shall at such time or any subsequent
time bear to the ent¥re number of acres and class suppkied with water irom
gseid gsystem, ZProvided: That if such payment be made and such decd De
issued prior to the lst day of January, A, D, 1920, it shell not ?ecome
operative absolutely until after sasid date, and the annual Rates {Qr .
maintenance and repair of the system hereinbefore provided ior suhall con-

tinue until the seid 1lst day of January, A. D. 1920, "

"Phe Company reserves the full and c%mpletgiiogtrol,vmigzgou
ment. operation and reguladion oz the said system un snuer y 1ot, ,
1920: agter which time such controly etc., shall be exeroised Jgint}y b{
the Company and those interested in proportion to their respective inter-

ests,"

13, That pursuent to the said Preambles and Resolutions of lio

gsaid Provo Reservoir Company for the years 1909 &nd 1911, ssaid rrovo
i yst ngisting of censls,
Reservoir Company constructed an irrigation sysvem congisting of cen

pes C % rpose of conveyind
regervoirs, flumes, tunnels, and pipes, 10T the purpose

S : : - =5
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waters by 1t so deeded to the said Jens ¢, Jensen and otnor holdor
similar ocontracts and deeds to the point of goenoral delivery uwontionod
in sald Preambles and Resolutions, to-wit:

"Po a point near the center of Seotion 12, Tovnship 6 South,
Range 2 Hast, of the Salt Lake Base & Meridian in Utah County, Utuh;"

And said Provo Reservoir Company further constructed a canal exionaing
from a point in Provo Canyon known &8s Heiselti's in Utah County, Uteh,
down said Provo Canyon on the southerly side thereof to the mouth of seid
canyon, thence west across Provo River and on to the Bench on the westlor-
ly side of said Provo River near the mouth of said canyon to a point ep-
proximately the center of Section 12, Township 6 South, Renge 2 East,

Bage and |
Salt Lake Bmghr Merlidian, said point being the point of general delivery

referred to in the said Preambles and Resolutions ot said Provo Reservolr
Gompany for the years 1909 and 1911; that said Provo Reservoir Compeny
entered upon the duty of making delivery of the waters represented by the
said deeds at the center of said section 12 for the use and benefit of
said Jens C. Jensen and for the use and benefit of persons owning water
rights in said system under similar contracts and conveyances,

14, That on or about the 1lst day of January, 1920, the said
Provo Reservoir Company relinquished the control of the said irrigation

system 80 by it constructed, to a committee constituted by the users of
the waters of said system, which said committee was known as the Boeard

of Control; that said Board of Control continued until avout July 2d,
1924, to distribute the waters of said irrigation system so constructed
by said Provo Reservoir Company during the irrigation season of g.iq
year,

156, That about the said 24 day of July, 1924, certain of the
holders of deeds of said Provo Reservoir Company, similar to the deeas
80 made to the said Jens C. Jensen, copies of which are attached uereto,
and the said Provo Reservoir Company organized a corporation knovn as
Provo Reservoir Water Users Company, and said corporation since its or-

genization has attempted and assumed to distribute and now attempts To

distribute the waters of said irrigation system and said Provo Reservoir

dirpr-

[ o Tt O
Company and said rrovo Reservoir Water Users Company now assume to

thne

ect T, M. Wenteg river commigsioner hereinafter referred to in the Cio-

-4
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tribution of all of the waters in the seid Provo River irrigation o,

tem and the said T. F. Wentz, as such commissioner, now assumes sold
Provo Reservoir Company and said Provo Reservoir Water Users Compoeny heve
the right to direct the distribution of the waters 8o granted to the seid
Jens C, Jenser by the said Provo Reservoir Company in the suid doods,
copies of which are attached nereto; that s&il Provo Reservoir Company
has heretofore disclaimed any right or duty in connection with the dig-

tribution of said waters; that neither said Jens C. Jensen nor this
petitioner has assigned to the said Provo Reservoir Water Users Company
the said water rights represented by the said deeds, copies of which are
attached hereto, neither nas the said Jens C. Jensen nor this petitionor
in any manner authorized said Provo Reservoir Water Users Company to din-
tribute said waters represented by the said deeds; that said Provo Reser-
voir Water Users Company has no property in the said irrigation system of
the said Provo Reservoir Company or in the said canal so constructed as
in paragraph 13 hereof alleged except such interests as have been trans-
ferred to it by the owners of water rights in the ssid ~Provo Reservoir
Company's irrigation system'm?nghch rights as have been conveyed to it by

the said Provo Reservoir Compeny,
16, That on or sbout the 3d day of March, 1925, by his good and

sufficient deeds made, executed and delivered to petitioner the said Jens
0, Jensen, grantee in Exhibit s"B", "D¥, and "E", duly and regularly sold
and transferred to this petitioner all might, title and interest in and

to the said waters and water rights, together with all other rightis rep-
resented by the said deeds so made to the said Jens C, Jensen, and that
the petitioner at all times since the said 34 day of larch, 19:5, nhas
been and now is the owner of said water rights and entitled to tngrgsgloges

thereof and is the owner of and entitled to the use of any and all WEIB¥E

in connection therewith,
17, That petitioner has not conveyed to said Provo Reservoir

Water Users Company the said water rights so by said Jens C, Jensen deedad

and transferred to him but is now and at all times since the 3d day of
March, 1925, has been the owner thereof and at all ti..es since the said

3d day of March, 1925, has been and now is a joint owner of the said ir

rigation system so made and constructed by the said rrovo Reservolr LOL

N
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1926, petitioner has been a joint owner oif tho suid cuncl o
said Provo Canyon as herein in paragraph 13 allegcd wnd oot it]
e tenant in common in said canal and is a tenant in common

interests in said irrigation system as s0 constructied by Lo un

Reservoir Company.
18, That under said contracts and deeas, copies o1 wrlon

attached hereto and marked Exhibits"A", "B", "C'", "D"} and "E™, vetiiion-

er became and now is & teneant in common and joint owner with otnuru

the said canal and irrigation system and has a right to convey LLqriiy
waters represented by the said deeds, copies of whicn are sttuciel roroty
and marked Exhibits "B", "D", and "E", from the sald Provo River 1own
canal to the said point of general delivery mentiovned 1in tne usild Fre-
ambles and Resolutidns hereinabove referred too to-wit:

"Po g point near the center of Section 12, Townsnip 6 Jouty,
of range 2 East, S.L.M. in Utah County, Utah."

And Petitioner as such tenant in common has & right to the uge oi uny
unused capacity in the said canal,

19. That petitioner has heretofore rented L0 water uvers luiing
water from the said canal at about the center ot Section 12, Townsiip ©

Southy Range 2 East, S,L.Hd., the twenty and one third acres of water re-
presented by the said deeds, copies of which are attacned nrereto und

marked EXhibit "B", "D", and "E" for the irrigation season oi 1UZH; thut
the lands upon which said rented waters are to be used are barren und

nonproductive without irrigation, out with irrigation produce nvundant
erops; that the said waters represented by sald deeds nuve been renied
tfor use through the Iona lateral of said irrigation system to tne rollow-

ing named persons in shares as stated tvo wit:

William Burr nine and one third primsry acres
J. D. Gatenby six primary acres
Willard Bishop tfive primary acres
that said persons so renting said waters are dependent after tre nigh

water period on the use of the maid rented waters for .he irrigation of

their said lends; that at all times after nigh water secagon, wiich Jlo¥gs
for 1925 will probably close : i : Y A
pRmerably botween the dates of Mey %0th and June 15th, trere Is and in to

[

year 1925 will be, an unused cepucity in the sald canal, particulerly do-
sufticient . L
goribed in paragraph 13 hereof,' to convey getrvisnt watar to the sulid
er

of w: e
lessees W% the twenty and one tnird acresg! for %%a yoar 1925 end thero

will be an un-
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sufficient Sa id

used cepacity in said canal)to convey mwf¥kakawk)waters to petitioner'y
. at Heiselts

said lessees from the intake of the said canal 'in said Provo

Canyon to

the center of said Section 12, Township 6 South, Runge 2 Bust, S, i,
20, THAT petitioner is the owner ol ihe rights to the use of
waters as represented by the said deeds, copies of which are ctiucrod

hereto smd is the owner of capacity in said canal and the right to flow
said waters through same to the said point of general delivery,

2l That petitioner, as such owner, now is and he und £is pre-
decessor in interest have been subject to the requirements of law wnd tie
said contracts, copies of which are attached hereto, with reference to the
payment of a pro rata of the cost of distribution ot the said waters ro-
rresented by said d;eds and petitioner offers to pay any just pro rata
of the cost and expense of distribution of said waters torough s.id canal,

22, That the final decree in judgment awarded in the sbove en-
titled action, Oivil No, 2888, in the above entitled Court, awarded 2,52
second feet of water to one John D. uixon; that Plaintiff is the assignee
of the said 2,52 second feet of water, that said water is trensferred
water as defined in subdivission "AY of paragraph 87 of said final de-
cree; that the petitioner as the owner thereof has a right to divert
gald 2,52 second feet over the Olmstead dam in Provo Canyon and to divert
said 2.52 second feet of water from Provo River at & point near the mouth

substantially

of Provo Canyon; that',2 of a second foot of water will supply petitioner's

lessees of the said 20 1 3 acres for the year 1925,
23. That the Court in the above entitled action huas neretofore

appointed one T. ¥, Wentz as water commissioner for the purvose of dis-
tributing the waters awarded by said decree; that tie above entitled

Court has reserved jurisdiction herein for the purpose of administering

the distribution of the waters of said Zrovo River through and by the said

commissioner; that the waters represented by the said deeds, copies of
which are attached hereto and marked Exhibits "B", "D", and "u", were ond
are waters awarded under the said finsl 5udgment and decree rendered in

the above entitled action, Civil HNo, 2888,

— _7—,
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24, That petitioner nas neretofore demended ot i

as such commissioner, the delivery from Provo River into the

geld mein

canal herein in paragraph 13, described of the said twernty and one third
acres of primary water granted by the said deeds, copies of whichh nro :

tgohed hereto for the use of petitioner's renters of said water ifor tLie
season 1926, that said Ty F. Wentz has ftailed, neglected, and refused to

turn said waters into the said canals for the use of said petitiovnor i
the sald assignees through the said Ione lateral, amd the seid 7. ». onts
as such commigsioner, wrongfully and without right, ana contrary to his
duty in the premises, now refuses to turn said twenty and one tnird ucreus
of primary water right, or any part thereof, or any water whatsoever, into
gaid canal for the piaintiff's use, and said T, F., Wentz, commissioner,
alleges that Provo geservoir Company, & corporation; and Provo Reservoir
Water Users Company, & corporation; and R. J. Murdock as Secretary thereof,
claim-a right to dictate the disposition and distribution of said waters
and petitioner alleges that neither said Provo Reservoir Company nor 2rovo
Reservoir Water Users Company, nor R, J. Murdock has the right to direot
the use or disposition of said water in any particular whatsoever,

26, That this petitioner has heretofore requested the said
7, F. Wentg as such commissioner to turn into Provo River asnd into the
gaid mein csnal ot the Provo Reservoir Compeny described in paragraph
13 hereof, .2 of one second foot of the 2.562 second feet of weter awarded
in paragreph 82 of said final decree ot the Court in Civil Action lio,
2888 in this Court for the use and benefit of Petitioner's lessees oi 1he
said twenty and one third acres of primary water rignt for the vear 1926,
but that said T. P, Wentz has failed, neglected and refused to comply
with such request; petitioner further alleges that .2 of one second foot
of water will supply petitioner's lessees in the said Iona lateral,

26, That petitioner has no knowledge a8 to the exact number ol
acres of primary water right which the said Provo Reservoir Company nus
heretofore o ld and disposed of, and petitioner cannot acquire such in-

tormetion; that petitioner has neretofore requested such inTormetion Lrom

Provo Reservoir Company and Provo Reservoir Weter Users Company, ond such

corporstions have refused to give petitioner such information, Felitionor
B
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cannot, therefore, state with any grouter degree of accurvey, i L0
. oL . ‘ Reservoir Lomvunys

portion of the wavers of tne Provo RIvamxmErgelll Jrovo River irrigation

system petitioner is entitled to the use of, ovut alleges oun intoruation

and belief that said Lrovo Reservoir Company nus such iniormatvion end

that said Provo Reservoir Water Users Coupany and Frovo Reservoir Company

have possessicn ot the records whowing the toral number oi primary acres

of water right disposed of by the said Yrovo Reservoir Company, and peti-
" tioner alleges that he is the owner and entitled to the use of such pro-
portion of any and all waters in said 2Provo River irrigation system herec-
g tofore owned by Frovo Reservoﬁ' Company as said twenty and one third acrcs
bears to the total number of acres of primary water rignt disposed of by
the said Provo Reservoir Company

WHEREFORE: petitioner prays that the above entitled Court make
and enter its order to show cause nerein directing 0. ¥, Wentz, Commiss-
ioner, to show cause before the above entitled Court on a day certain,
if any he may nave, why he should not divert said twenty and one tnird
acres of primary water right represented by tne deeds, copies oI which
are attacned to this petition, from the said river into the said main
cenal of said Provo Reservoir Company for the use oi petitioner's assign-
ees of said water right for the season 1925, or in the alternative, why
he should not divert from the waters of Provo River into the main canal
of seid Provo Reservoir Company, .2 or one second foot oif water for the
use and benefit of petitioner's assignees of tne said twenty and one
third ascres of primary water right ror the irrigation season of 1925 a8
goon during the irrigation season ot 1926 as there snall be an unused
capacity in the said main canal o1 said Provo Reservoir Company described
in paragraph 13 nereof,

That tihe above entitled Court issue its order directing said
Provo Rescrvoir Company and said £rovo Reservoir Water Users Company to
be and appear before the above entitled Court atv the time of the nearing
of the order nerein directed to seid 1. ¥. Wentz, as such commissioner,
sand bring with them accurate information and the records showing the
total number of acres of primery water right neretorore issued by the

gaid Provo Reservoir Company in the said Provo River irrigation aystoem,

That upon the hearing of such order to show cause and vinen

==
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the Court shall be fully advised in tune premises wue Courl sowll e
and enter its order herein directing the saida ., ¥, VWentz ag commisslionor
to divert from Provo River into the suid mein canal off Prove Reservoir
Company hereinabove described, the twenty and one third acrcs or primery
water right owned by tnis petitioner for thc use and benefit ol potlitioner's
ass ignees of said water rights for the yeur 1926 us neorein in wuis potl-
tion set forth, or in the elternative 1 lie Courl fuvlls v pu e
order that said ©. F. Wentz as such commiggloner be required by the Court
to divert from said Provo River and into the main canal of said Provo
Reservoir Company, .2 of one second foot oif the walers uvwned vy seid
petitioner herein decreed in paragraph 82 ct the final decree oi tune
Court in the above entitled action, Civil llo, 2888, amd that seid order
further require the said Provo Reservoir Ccupany and tne suld Provo Res-
ervoir Water Users Company to permit such delivery of said waters md
to petitioners said lessees and
restrain said Provo Reservoir Company and said 2rovo Rescrvoir Water Users
Company from any interference therewith,

That the Court prescribe the notice to be given of the iearing
of this petition and make such order as the Court shall deem meet in The
premises as to the parties to be served with a notice of the filing of

this petition and hearing thereof,

Petitioner )

STATE OF UYTAH ) ,
88 !
COUNTY OF WTAH) i

Oaleb Tanner, being first duly sworn, deposes and says that
he is the petitioner named in the above and toregoing petition, that he E
|
hes read the same and knows the contents thereof and that the same is ;

true of his own knowledge, except as to matters and tuings therein steted

on informetion and belief, and as to such matters he belicves it to be
true,

= \‘{:.\\.‘é'i\p . c Q/é/é& ! Az L

F Qe

%ﬁhsﬁnitqﬁfﬁhd sworn to before me this 22nd day of lay, 1926,

I RS \/) >
/'\7'-,.." ..'..:ﬂv' // E
SR R D e VO, U bl

My CommiSsion Expires liur,8, 1929 Riasd Adnsgheivaiartiedh
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